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UNIFORMITY OF THE LAW IN THE SEV- 
ERAL STATES AS AN AMERICAN IDEAL. 





In 21 Harvard Law Review, 416-430- 
510-520, we find the above subject discussed 
in an able manner by Mr. William Scho- 
field. It is a subject to which the Cen- 
tral Law Journal has given considerable 
of its editorial attention. It is a subject 
which demands the attention of our states- 
men everywhere, for the lurking dangers 
in a mal-administration of governmental 
functions (due process of law being gov- 
ernment), is the surest course to govern- 
mental destruction, say the voices from out 
the past. 

It is fortunate that these dangers are 
being regarded by our law journals, and 
held up to view in such a manner that 
they may be impressed upon the minds of 
the legal profession, and such steps taken 
as to remedy the existing evils. We have 
reiterated that there is nothing of greater 
importance to our profession or our coun- 
try than this of uniformity of law. © Mr. 
Schofield calls attention to the fact that: 
“The Supreme Court of the United States 
and the courts of last resort in each of for- 
ty-six states are producing annually vol- 
umes of new decisions which are binding 
precedents upon all inferior courts within 
their respective jurisdictions,” and in ad- 
dition are the statute laws of the United 
States and states, in “such proportions that 
it demands the attention of all who are en- 
gaged in the administratio: of the law.” 

He says: “A lawyer in .ull practice now 
finds it more and more .langerous to ad- 
vise upon the law of ary jurisdiction ex- 
cept his own.” He mi ht well have add- 
ed that, in many states it is dangerous to 
advise upon the law at “ll, and there would 
have been no exagger&tion of the situation. 





Probably Mr. Schofield is a Massachusetts 
lawyer. He says: “Teachers of the law 
in several states are more and more per- 
plexed by the multitude of precedents and 
diversity of rules in deciding what is the 
proper course of study to lay before their 
students. 

With not near so bad a condition exist- 
ing in England, Professor ‘Maitland said 
in his English Law and the Renaissance, 
33-34: “Standing at the beginning of a 
century, and in the first year of Edward 
VIL., thinking of the wide lands which call 
him king, thinking of our complex and 
loosely knit British commonwealth, we can- 
not look into the future without misgiving. 
If. unity of law—such unity as there has 
been—disappears, much else that we treas- 
ure will disappear also, and (to speak frank- 
lv) unity of law is precarious. . . 
The so-called common law of one colony 
will swerve from that of another, and both 
from that of England.” ; 

Mr. Schofield says: “Mr. Justice Holmes 
has assured us that it is a great mistake to 
be frightened by the ever increasing num- 
ber of reports.” 

He says: (Mr. Justice Holmes) “The 
reports of a given jurisdiction in the 
course of a generation, take up pretty much 
the whole body of the law, and restate it 
from the present point of view.” 

Mr. Schofield’s observation upon this 
saying of Mr. Justice Holmes, will be more 
fully appreciated in view of the fact that, 
in many instances, the present point of 
view is absolutely regardless of principles _ 
which ages have established as profound 
truths and bulwarks of government. | 

Mr. Schofield says of it: “This profound 
observation may some time be the basis of 
a practical reform, but any measure aim- 
ing to deprive old precedents of their bind- 
ing quality, would meet with strong and 
deserved opposition from the legal profes- 
sion, and from legal scholars, who have 
awakened a spirit of historical investigation 
now at work upon the law, and would have 
little chance of success. So long as the 
old cases remain binding as_ precedents, 
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they will be sought out and cited, and must 
be carried forward from age to age as a 
living portion of the law.” 

This is well put and deserves to be re- 
peated. 

He points out, how, through Blackstone’s 
Commentaries, the English common law 
got a firm foothold in the United States 
through a reprint which appeared in 1771- 
72, and observes that: “In this way the com- 
mon law of England has secured a hold 
upon the people of the United States which 
can never be shaken off.” 

He then observes that: “For various rea- 
sons courts of equity had great difficulty 
in gaining a foothold in the colonies,” and 
further on says that: “Chancellor Kent 
states that when appointed chancellor in 
1814, he took the court as if it had been a 
new institution, and never before known in 
the United States.” Were there to be a 
separate chancery court established in most 
of our code states, at the present time, this 
statement of Chancellor Kent would be as 
true of them as it was at the time of which 
he speaks. These observations show clear- 
ly why the common law spirit became dom- 
inant and crushed the spirit of equity which, 
even in states where separate equity courts 
are established, is grasped but by compar- 
atively few lawyers. It was this dominant 
“pirit of the common law, which has shorn 
the code of David Dudley Field, of its 
very objects. A code was expected to in- 
fuse the spirit of equity into our jurispru- 
dence. Up to the present time it has fail- 
ed of its object. 

After observing that “English common 
law and equity being the basis of much of 
our case law, it is manifest that English 
precedents cannot be ignored by Ameri- 
can lawyers and judges,’ further on 
Mr.. Schofield remarks: “As a precedent the 
case is nothing but an illustration of the 
application of a principle to concrete facts. 
It is valuable for its reasoning, and little 
else. Such is the view of Lord Mansfield, 
which seems to be countenanced by Mr. 
Justice Holmes when he says that it is a 
mistake to be frightened by the increase of 





reports. Professor Langdell held the 
same view, and taught the same doctrine. 
He said that much the shortest and best, 
if not the only effective way of mastering 
legal doctrine was by studying the cases 
in which it is embodied. ‘But,’ he adds, 
‘the cases which are useful and necessary 
for this purpose at the present day bear an 
exceedingly small proportion to all that 
have been reported. The vast proportion 
are useless, and worse than useless, for any 
purpese of systematic study.’” It must 
not be forgotten that Lord Mansfield 
brought to his aid the maxims which thou- 
sands. of years had given credit. The rea- 
son for the fact of the uselessness of the 
“vast proportion” is plain enough, and is 
because the judge and the lawyer have 
come to be case lawyers, and the process 
to a judgment is to find a case on all fours, 
or as near on all fours as the one on trial. 
This does not develop jurisprudents. — It 
is all right to develop an understanding of 
principles by the use of cases, but it is be- 
coming yore and more apparent that to 
develop jurisprudents the fundamental 
principles must be studied and grasped, by 
the law student, separate and apart from 
the cases, and their inter-relationships 


Icarned. Then will our law schools be 
turning out more jurisprudents, and not 
till then. It was a masterful understand- 


ing of the principles and their relationships 
to each other and the facts of the case 
which made Lord Mansfield great. 





NOTES OF IMPORTANT DECISIONS 


CONTEMPT—PUBLICATIONS RELATING 
TO COURTS—CRITICISMS OF OPINIONS.— 
One may criticise an opinion of a court, take 
issue with it on its conclusions of law, or ques- 
tion its conception of the facts, so long as his 
criticisms are made in good faith and in ordi- 
narily respectful language, and when not de 
signed to willfully or maliciously misrepresent 
the position of the court, or tend to bring it in- 
to disrepute, or lessen the respect due the 
authority to which the court is entitled, is the 
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holding of the Supreme Court of Nevada in 
In Re Breen (Nev.), 93 Pac. Rep. 997. 

The prosecuting attorney took exception to 
statements contained in a decision of the su- 
preme court, and stated in the district court 
that he could not conceive of where, in the 
record, the supreme court found anything on 
which to base the statement. The judge of 
the district court thereupon made a statement 
commendatory of the statement of the prose- 
cuting attorney, and concluded with the fol- 
lowing remarks: “So far as it appears to me 
by the stenographic record of the case on file, 
the statement in the opinion, as written by 
Judge Norcross, to which objection has been 
made, like some other assertions in the same, 
abnormally strange document, in my opinion, 
is neither fair to you as prosecuting officer, 
nor to this court, and whether or not it was 
made for the purpose of bolstering up a de- 
cision, which, to my mind, is neither founded 
on law nor supported by fact, and is a palpable 
reversal of the Millain case, which for forty 
years has been the accepted law in this state 
pertaining to a change of venue in a criminal 
case, it was highly reprehensible for its author, 
or authors, to have made it. I say reprehen- 
sible, as a modification, I shall say—reprehen- 
sible if the court knew what it was doing, piti- 
ful if it did not. Mr. Clerk, you will enter in 
your minutes the statement of the district at- 
torney side by side with the remarks of the 
court.” Wide publicity was given these- re- 
marks of the district attorney and judge, and 
as a result they were both cited by the supreme 
court for contempt, and also for disbarment. 
In defense the district court plead ignorance 
of certain matters which occurred in the ar- 
gument before the supreme court, and upon 
which the supreme court base its statement; 
and said he thought the statement referred to 
proceedings in the district court, and if so, 
were incorrect. 

The case out of which the controversy grew 
was a murder case. Defendant had killed a 
man whom he did not know, and whom, so-far 
as the evidence went, he had no intention of 
killing. It was brought out in the evidence 
that he had had a quarrel with another per- 
son, and on parting they had each threatened 
to kill the other on sight. The case was re- 
versed and remanded on the ground that the 
defendant’s prayer for change of venue should 
have been granted, with directions to the court 
below to grant a change of venue. The mer- 
its were not touched upon. In the introductory 
part of the »pinion occurred these words: “The 
theory of the state, if we understand it, was 
that the defendant killed Williams by mistake, 
thinking the latter was one, O’Brien, a man 





with whom the defendant had had trouble dur- 
ing the day over a prostitute.” 

In the course of its opinion, the supreme 
court makes some comments which might well 
be noted by attorneys as defining the duty of 
attorneys to treat the courts with respect, in 
the following language: “These observations 
and intimations are made by an attorney and 
officer of this court while acting in his capaci- 
ty as a district judge, though they are not made 
in any judicial proceeding pending before him. 
That they were made with the view of receiv- 
ing public attention is evidenced by the fact 
that they are ordered spread upon the minutes 
of his court to remain a perpetual impeach- 
ment of this court. There can be but one ef- 
fect of such language published to the world 
by one holding the high and responsible posi- 
tion which respondent holds. That effect is to 
destroy, in a measure, at least, public confi- 
dence in the integrity of the highest tribunal 
in the state, and thus impair the respect due its 
authority. To publish such statements as 
those of respondent’s in a community where 
the feeling had recently been high, and in 
places bordering upon mob violence, might 
result in the gravest wrong. If any consider- 
able portion of a community is led to believe 
that, either because of gross ignorance of the 
law or because of a worse reason, it cannot 
rely upon the courts to administer justice to a 
person charged with crime, that portion of the 
community, upon some occasion, is very likely 
to come to the conclusion that it is better not 
to take any chances on the courts failing to do 
their duty. Then may come mob violence with 
all its detestable features. To say that re- 
spondent meant no disrespect for this court is 
contrary to the plain meaning of the language 
used, and the order directing that it be spread 
upon the minutes of the district court.” 








THE FOLLY OF STATE OIL INSPEC- 
TION. 





The subject of state oil inspection has 
been discussed from the standpoint of pol- 
itics for a number of years. Enemies of 
the party in power in the respective states 
have orated upon the question, calling it 
a “graft,”—pure and simple, based upon 
political favor. The patient public has 
been left to draw its own conclusions with- 
out any adequate data at hand. The writ- 
er has taken up the subject with the view 
of presenting the facts, suggesting a rem- 








404 


CENTRAL LAW JOURNAL. 





No. 21 








edy for the conditions which now exist, and 
allowing the reader to draw his own con- 
clusions as to whether or no state oil in- 
spection is to-day nothing more or less than 
an example of political folly. This inves- 
tigation has covered a wide range. Ma- 
terial has been sought for in every state 
of the Union. The results obtained will 
speak for themselves. 

The most noticeable feature of the whole 
investigation is the lack of any system of 
records which give careful explanations as 
to why oil is “rejected,” and what are the 
reasons for the few rejections which are 
reported. The reports, such as they are, 
seem to delight in saying “all oil is up to 
the required test prescribed by law.” The 
state auditor of Missouri writes that no 
records of even fees, except for the city of 
St. Louis, are at hand. And yet, inspec- 
tion is made in all other important towns 
of the state. These records are not report- 
ed to the auditor. But Missouri is not the 
only state that does not keep records. The 
practice is general. 

From 1897 to 1907, the state oil inspec- 
tor of Wisconsin has recorded the rejection 
of just one car of oil. His reports do not 
show why oil is not rejected. They do not 
give any adequate data which would be of 
interest to the inquiring citizen concerning 
the safety of the oil used in the average 
home. The very last report of the state 
inspector which came into the governor’s 
hands several weeks ago, and which has 
not yet been published, gives only the 
amount of oil inspected by districts. There 
is appended to the report the names of the 
deputies, and their residences. This is the 
entire report, based upon a fee collected 
from the people of the state to the tune of 
over $30,000 annually. Of course, the oil 
companies ‘pay the first cost of the inspec- 
tion, but, the truth of the matter is ex- 
pressed by Mr. P. C. Crenshow, general 
manager of the Chicago office of the Stan- 
dard Oil Company, when he says: “You un- 
derstand that the people of the state pay 
the inspection charges. We figure it in our 
cost the same as freight, and base our prices 





accordingly. If the inspection is eliminat- 
ed, our prices would be correspondingly 
reduced. All other companies must do 
likewise. Our position is entirely neutral 
in this matter. We can furnish an oil of 
any reasonable test or requirement, and it 
has always been our policy to abide by the 
laws as passed, without any effort to con- 
trol them or correct them.” 

The deputy inspector for the city of Mil- 
waukee has not rejected one single barrel 
of oil since*1g00. [I have gone over his 
monthly reports, separately, which are filed 
with the state treasurer. In 1905 he re- 
ported one tank of oil, 164 barrels, with 
this clever annotation: “This tank rejected, 
but will. be mixed with high burning test 
oil and reinspected.” Evidently the oil 
was “fixed” so as to come up to the legal 
test, for the state inspector does not reeord 
any rejections in his report for that year. 

High burning test oil contains naphtha, 
gasoline and benzine. In the State of 
New Hampshire, there is no general sys- 
tem of oil inspection, merely a state law 
requiring that all oil sold in the state must 
be of a certain test. The law, (Chap. 126), 
expressly provides in section 26, that “no 
person shall mix for sale naphtha and il- 
luminating oils, or shall sell or offer for 
sale such mixture.” And the State of Wis- 
consin, with the largest force of oil inspec- 
tors recorded in any state where oil insnec- 
tion is the practice, sixty-four (64) without 
the state inspector, permits of such mix- 
tures, even after the oil has been refined 
and is shipped into the state for retail dis- 
tribution. 

But Wisconsin is not the only state that 
is laboring under the oil inspection delu- 
sion. At the last session of the Indiana 
state legislature a resolution was adopted 
requiring the state supervisor of oil inspec- 
tion to furnish the General Assembly with 
a certified statement of the affairs of his 
office during the year 1906. The report 
shows that Indiana collected nearly $75,000 
in that year from her citizens for oil in- 
spection. The state supervisor is pleased 
to inform the writer that: “We render an 
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annual report to the governor and auditor 
of the state, giving the number of barrels 
inspected and the fees collected on same 
at each station, in alphabetical order 
throughout the state, but these reports have 
not been printed, as they are considered of 
no value to the general public.” 

Michigan rejected an equivalent of 384 
barrels of oil last year. The inspection of 
some 21,021,520 gallons of oil cost the peo- 
ple of that state over $42,000. Michigan 
goes so far, however, as to print in the an- 
nual report the amount of oil inspected by 
each of the deputies, by months. The re- 
port is concluded with a “recapitulation.” 
The names of the twenty-four deputies is 
also given. 

The Iowa inspector, in his 1906 report, 
prides himself upon the fact that the num- 
ber of barrels of oil rejected is 64 less than 
the preceding year, and the increase in 
amount inspected is 37,585 barrels of oil 
and 776 barrels of gasoline. Iowa has re- 
jected only 329 barrels of oil during the 
past year. The fees collected amounted to 
nearly $53,000. The main object of the 
report seems to be to show that the per- 
centum of expenses, for running the de- 
partment, is less than the percentum turned 
into the state treasury. 

In six states, during the year 1906, Wis- 
consin, Michigan, Ohio, Indiana, Iowa and 
Nebraska, the fees collected amounted to 
nearly $255,000. It cost the cities of Mil- 
waukee, Detroit, Indianapolis and St. Louis, 
$6,500, $7,000, $10,000 and nearly $13,000, 
respectively, last year, for the inspection of 
oil consumed within the limits of the city. 
The accurate figures for the city of Chi- 
cago are not at hand, but a careful com- 
parison of figures seems to show that it 
cost that city about $100,000 last year. 
When we consider that about twenty-five 
states require all oil to be inspected, some 
idea can be realized of the amount of fees 
collected annually. This leads us to ask 
the question: “Does state oil inspection 
pay ?” 

The system of appointing inspectors, as 
we find it to-day, is a very simple one. Us- 


{ product which comes into that state. 





ually, the governor appoints his political 
workers as deputy oil inspectors in their 
district or county. In ‘Missouri, for ex- 
ample, an oil inspector is appointed from 
each county by the governor, but there is, 
in that state, no “state oil inspector,” who 
oversees the distribution of the refined 
In 
Wisconsin, during the time Senator La 
Follette was governor, the political influ- 
ence in the department became evident. All 
over the state, oil inspectors were appoint- 
ed for their political influence until the 
number reached sixty-four. Recently, the 
department has come under the state civil 
service law, but many of the La Follette 
appointees were given a non-competitive 
examination. When the inspection laws 
were first passed, there is no doubt but that 
they were passed with the honest purpose 
of preventing loss of life and property. It 
soon became evident, however, that the in- 
spection fees were a source of revenue, 
either to the state or to the political parties. 
The results have been that many states have 
been quick to seize advantage of the situa- 
tion, and, to-day, we find the Inspection 
Law, very different in many of the states. 
These laws are often changed, the purpose 
being, undoubtedly, to manipulate the hand- 
ling of the fees in some way more agreea- 
ble to the dominant party. As an excuse 
for this, the test is usually tampered with. 
The advent of the oil tank system revo- 
lutionized the manner of supplying the 
“dealer. Eighteen months prior to the es- 
tablishment of the system, the Standard 
Oil Company shipped oil direct to its dis- 
tributing points, where it was inspected 
from its tanks, branded and shipped again 
in smaller quantites to points of destina- 
tion within the state. In the fall of 1891, 
the company began to ship the larger part 
of its oil from its refineries, direct to its 
final destination. This charge necessitat- 
ed an increase in the number of inspectors 
—an increase in the labor of inspection, As 
a result, a considerable amount of oil es- 
caped inspection for several years. The 
reports of the different inspectors do not 
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show a decided increase in the amount in- 
spected until several years after the insti- 
tution of the tank system. 

In sparse districts it is even hard at the 
present time for the inspector to cover all 
of his territory and inspect all of the oil. 
The tank system, nevertheless, simplified 
inspection. Formerly, the inspector in 
the smaller district, had to inspect barrel 
oil, and received only 10 cents for the ser- 
vice. This took a great deal of time, and 
few were willing to serve. Consequently, 
the increase in the number of inspectors, 
and the political aspect, did not become no- 
ticeable until after the tank system went 
into effect. Now the inspector can test a 
whole tank in the same length of time it 
used to take him to inspect one barrel. The 
test usually takes 45 minutes, and allowing 
one hour for obtaining the sample, anoth- 
er for preparing the apparatus, the whole 
process consumes about three hours. The 
usual fee for this service, that is, the in- 
spection of a tank of oil containing 165 
barrels, ranges from $13.00 to $20.00. For 
most of the inspectors, the fees are “side 
money.” In a large number of districts 
the yearly test is seldom over 2,000 bar- 
rels. Yet, the average country politician 
feels highly honored at his appointment as 
oil inspector, and the good fees, with little 
labor for the time consumed in the actual 
test, makes him a ready cog in the political 
machine. 

The local inspector in each district is in- 
formed by an official of the railroad or by 
the representative of the oil company that 
a shipment of oil is awaiting inspection. His 
notices are seldom far in advance, and he 
is liable to be informed the morning the 
shipment arrives. He simply takes a sam- 
ple of the oil, tests it, by the Foster or Tan- 
gia blue method. The test is very simple. 

The oil in the testing tube is heated with 
a small alcohol flame. When the thermom- 
eter indicates 90° F. the lamp is removed; 
at 95° or 100° the flash test is made with 
a small bead of fire on the end of a string 
or tape, held within a quarter of an inch 
of the surface of the oil. The lamp is re- 





placed, and the oil worked up to the burn- 
ing point. Usually, the lamp is removed 
every four degrees, allowing the oil to run 
up three degrees before it is replaced. The 
oil is flashed each time just before the lamp 
is replaced until the burning point is reach- 
ed. 

The oil test, both flash and burning, va- 
ries in nearly every state, some states re- 
quiring a flash at 100°, as in Wisconsin, 
others a flash at 120°, as in Ohio. This 
makes it essentially necessary for the re- 
finer to put several grades of oil on the 
market. For this reason, we are liable 
at any day to get 110°, 120° or 150° flash 
test oil, and, as the blaze of 110° oil is not 
as bright as that at 150°, we often complain 
about our oil not being as good as the last. 
This is no fault of the dealer. The differ- 
ent laws in each state makes the quality un- 
stable. It is generally admitted by oil chem- 


_ists that good 110° flash test oil is as ser- 


viceable as any, and will meet oil condi- 
tions of safety. Such a grade would be 
the best burning oil, and at the same time 
it would not be an unreasonable restriction 
upon the manufacturers. A uniform grade, 
no matter how high the test, should make 
it possible for the refiner to perfect his 
methods of distillation and use the pro- 
ducts to far better advantage than he is now 
able to do with the different grade tests in 
nearly every state. 


No oil is considered good or safe, in 
states where oil inspection is the practice, 
unless it has the mark or brand of approv- 
al from the officials. It matters not if, for 
example, oi] has the guarantee of the State 
of Indiana to be 120° flash, if it is shipped 
to Iowa, due to an over supply in Indiana, 
it must be reinspected. The writer has 
inquired of some twenty inspectors, and 
each in his reply says that if oil comes to 
us marked “inspected” we require reinspec- 
tion. This is the lax system of double 
inspection operative throughout the Unit- 
ed States, where a simple flash and burn- 
ing test is required. In no instance is the 
gravity test employed. It is a general fact, 
however, that a heavy grade of oil may be 
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mixed with very light oil, and still come up 
to the test. The consumer will find that 
the light given off from such oil is not 
bright, but of a dim, dull color. Such an 
important test as the gravity test is prac- 
tically unknown to the average inspector. 
The law does not require such a test. While 
this specific gravity test is not deemed, by 
many, essential, or as a true index of puri- 
ty, it is, nevertheless, a factor worthy of 
consideration. 

In some states, including Delaware, Ver- 
mont, New Hampshire and Maine, there 
is no system of oil inspection. A standard 
test is prescribed by law, and a penalty is 
imposed for the violation of it. Cities are 
given the right to establish local inspectors. 
Maine does not provide for a state inspec- 
tor. The only provision is that a town of 
2,000 inhabitants or more, shall appoint one 
or more persons who shall act as inspectors 
of petroleum, coal oil, and burning oil, when 
requested, and shall inspect such oils, burn- 
ing fluids, etc. The work done in this way 
has been of little importance. Yet, Maine 
is not in danger from the use of oil shipped 
into the state. Other states, like Idaho, 
make the oil inspection law a part of the 
pure food laws, and the standard is well 
maintained. No fees are collected. In 
New York State the department of agri- 
culture makes tests of oil, taking its sam- 
ples from oil, which is exposed for sale, and 
forwarding the same to a chemist for an- 
alysis. 

In the early eighties, the movement for 
oil inspection was started as a result of the 
large number of accidents and deaths which 
occurred from kerosene explosions. Origi- 
nally, the oil inspection law was of consid- 
erable worth, because the chief product de- 
rived from the crude oil at that time was 
kerosene. It was from this refined pro- 
duct that the producer expected to receive 
his financial return. 

Kerosene may be called the middle pro- 
duct of petroleum, the upper several vola- 
tile hydro-carbons are known as naphtha, 
gasoline and benzine, and are highly in- 
flammable. It used to be the custom 





among refiners to leave as much of the up- 
per or lighter oils in the kerosene, because 
this was the only product which had a mar- 
ket. There was no demand, practically 
speaking, for naphtha, gasoline and ben- 
zine. A large part of this product was 
run off into the creeks, without refining. 
The lower products, from which we now 
obtain lubricating oils, paraffin, wax, car- 
bons and tar, were useless before the pro- 
cess of utilization of these by products was 
discovered. Consequently, a little more of 
the heavier oil was left in the kerosene. An 
excess of the naphtha oils made the illumi- 
nating oil, kerosene, dangerous and an ex- 
cess of the heavier oils made it heavy and 
less combustible. The happy medium, for 
the sake of a bright light, was seldom at- 
tained. Hence arose the demand for a 
safe test—a test which would insure — the 
user reasonable safety from the practice of 
substituting the lighter or combustive oils.* 

To-day the poorest refined oil is far bet- 
ter than the best oil of twenty years ago. 
The standard is maintained by careful lists 
of the products which are derived from 
the crude oil. Every refinery of the Stan- 
dard Oil Company has carefully equipped 
laboratories, where thorough tests are 
made at every stage of the refining. Even 
at 26 Broadway, in New York City, under 
the direction of the chief chemist of the 
company, checking tests are made on the 
samples of each foreign shipment. The 
refining process is a science, boiled down 
to a practical basis. The state inspector of 
Michigan says: “I do not think a rejection 
was made of any oil belonging to the Stan- 
dard Oil Company during last year” 
(1906). 


Chemistry has made remarkable advanc- 


(1) Some years ago, Dr. D. B. While, of the 
Board of Health of New Orleans, found in ex- 
perimenting with an oil which flashed at 113 
degrees F. that an addition of 1 per cent naph- 
that caused it to flash at 103 degrees; 2 per cent 
naphtha caused it to flash at 92 degrees; 6 
per cent naphtha caused it to flash at 85 de- 
grees; 10 per cent naphtha caused it to flash at 
569 degrees; 20 per cent naphtha caused it to 
flash at 40 degrees, illustrating the point that 
light oils can be successfully mixed, from the 
standpoint of the refiner, to bring about a re- 
quired test. 
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es in the art of refining within the last few 
years. Texas oil, by way of illustration, 
was hardly worth a cent a_ barrel until 
Standard Oil methods discovered a way 
to refine it. Labor and capital are em- 
ployed at every stage of the process in or- 
der to discover some new method or new 
by product. We are just beginning to 
learn of the uses for the products of petro- 
leum. And, sad to say, we are dependent 
upon European ideas. There is not a col- 
lege or university in the country where 
the study of petroleum and its possibilities 
has been given any detailed attention. 


While kerosene is fully 50 per cent of 
the product derived from crude petroleum, 
the recent disclosures of oil conditions by 
the industrial commission show that crude 
oil has been bought for a certain figure, 
and the refined kerosene oil has been sold 
for the same figure. The profits were de- 
rived from the sale of the by products. Im- 
proved methods have reduced the price of 
refining oil. Twenty years ago it cost about 
two and one-half cents per gallon. To- 
day it costs less than one-half cent a gal- 
lon. Burning oil is sold at the lowest price 
of any of the products made from petro- 
leum. If it was the only product it would 
be sold so high that it would be no object 
for the consumer to buy it. Some few 
years ago, the Producers’ Association 
erected refineries and stated, as an induce- 
ment, that there was so much profit in the 
by products that they could afford to give 
away the burning oil. 

Fully 20 per cent of the by products con- 
sist of naphtha, gasoline and benzine. The 
demand for gasoline, alone, is not equal to 
the supply, and consequently, brings a 
much higher price than the burning oil. 
Any possible incentive for adulteration of 
the kerosene with the lighter oils has been 
removed. The object seems to be to get as 
much gasoline as possible. There is, there- 
fore, little danger nowadays, from the use 
of kerosene. And the burning oils are the 
only oils that come under the general du- 
ties of the oil inspectors. An occasional 
explosion which does occur from the use 





of burning oil is due to extreme careless- 
ness. Since 1890, lamps have not explod- 
ed as a result of the rapid formation of 
heat within the bulb. In some states gaso- 
line is now tested by the specific gravity 
test. A large amount of gasoline was re- 
jected during the past year in Iowa, for 
burning purposes. Wisconsin, Michigan 
and many other states have no gasoline test, 
By far the best oil test in operation in any 
state is that of the State of Wyoming, 
where the pure food laws prescribe that 
oils sold or offered for sale in that state 
shall conform to the following conditions: 
(1.) The color shall be water white, but a 
slight blueish opalescence is permissible. 
(2.) It shall not contain more than a trace 
of any sulphur compound. (3.) It shall 
not contain water nor tarlike matter. (4.) 
It shall not contain more than four per cent 
by weight of residue after being distilled at 
a temperature of not more than five hun- 
dred seventy degrees Fahrenheit. (5.) It 
shall not give a flash test below one hun- 
dred five (105) degrees Fahrenheit. (6.) 
The gravity shall not be less than forty-six 
(46) degrees, measured by the Beaume hy- 
drometer at a temperature of sixty degrees 
Fahrenheit. (7.) Any oils that present a 
yellowish or dark color may be rejected— 
without further test. (8.) No fees are 
collected. The inspection is under the 
state dairy, food and oil commission. Gas- 
oline must have a gravity test of sixty-three 
(63). 

The lighter or volatine liquids are need- 
ed more and more each day. In 1906, the 
Standard Oil Company, alone, manufac- 
tured six million barrels of naphtha of va- 
rious grades, and then the supply was not 
adequate. University of Wisconsin chem- 
ists have examined several samples of gas- 
oline, taken from a local automobile deal- 
er’s garage, and in the five samples the spe- 
cific gravity varied from 62 to 68 degrees. 
High grade kerosene was even mixed with 
the volatile naphtha, producing a 68 degree 
gasoline. Professor Dickerman, of the 


university, says that 76° naphtha is unheard 
of to-day, while a few years ago he was 
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able to get any quantity of it for experi- 
mental purposes. The quality of the gas- 
oline has been lowered to produce quantity. 
Even gasoline is not now as dangerous as 
it was a few years ago. 

The residue left in the still after the 
lighter and illuminating oils have been 
drawn off is called tar. By further distil- 
lation, in other stills, it resolves itself into 
many grades of lubricating oils, fuel oils, 
wax, roofing pitch, and a final solid sub- 
stance called coke, useful for making car- 
bon points, for electric lights, and for burn- 
ing. 

In a word, gasoline and naphtha pro- 
ducts and the tar products are taking the 
place of the animal and vegetable oils, the 
vaseline products and numerous smaller 
products. The demand for the products of 
petroleum is receiving its greatest impetus 
just now. Illuminating oil is no longer 
the chief product. All of the products de- 
rived from it are being worked to the full- 
est extent. 

This is but an economic change. State 
oil inspection has, therefore, outlived its 
day. The refiner has other uses for the 
lighter and heavier oils which were the 
cause of the establishment of the system 
of inspection. 
be in danger if a general standard was pre- 
scribed by law, and no inspectors delegat- 
ed to examine the imports into the state. 
This is the practice in a few of the states. 

There is another phase of the situation 
which is worthy of attention. If oil in- 
spection is worthless and of no avail, are 
we sure that conditions will remain as they 
are? A change may come at any time, re- 
sulting in serious accidents and possible 
loss of life. .Then, too, without any possi- 
ble check, the oil companies might easily 
adulterate all of the by products derived 
from petroleum. How do we know but 


that they are adulterating the by products 
right now. 

Judging from the trend of things, gaso- 
line should be made to come up to a re- 
quired test. The Michigan report for 1906 
shows that there has been a falling off in 


The consumer would not. 





the consumption of oil of three-quarters of 
a million gallons. This is due to the in- 
crease of gasoline lighting plants through- 
out the state. The government report on 
petroleum for 1904, prepared by F. H. Oli- 
phant, shows that there has been a remark- 
able demand for refined petroleum 
throughout the United States, especially for 
the lighter grades used in internal combus- 
tion engines of motors. 

There seems to be little question but that 
some regulation should be placed on the 
output of all products of petroleum. Just 
now, the illuminating oils do not require 
any serious attention. The subject is with- 
out the sphere of state action or regulation. 
Not one of the present oil officials in the 
State of Wisconsin is capable of handling 
the subject. The same thing may be said, 
with truth, of the inspectors in other states. 
United States officials should be placed at 
all refineries to regulate the output of all 
products derived from crude petroleum oil. 
The system should be similar to that now 
used in the inspection of whisky. If 
the government could not regulate intra- 
state business, or would not, the states 
where oil is refined could and should make 
similar requirements, as were made by the 
government. This would not be a difficult 
matter to arrange, for there are, practi- 
cally speaking, not more than eight states 
where oil is refined. . The by products are 
made in a centralized locality. There are 
few companies, outside of the Standard, 
that attempts to refine the other outputs. 
The Standard controls go per cent of the 
refined oil of the country, thus materially 
reducing the dangers possible from adulte- 
ration of the illuminating oil. 

The cost of government inspection and 
regulation at the refineries would be re- 
duced to a minimum. The additional cost 
to the refiner would be so trifling that he 
would not think of charging up the cost to 
running expenses. The guarantee which 
the public would receive would more than 
pay for any slight cost which might result 
from governmental regulation. Absolute 
uniformity would be the result. The re- 
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finer would know just how to refine. He 
could improve methods and turn out a bet- 
ter grade in every line. 

The general law would embrace the fol- 
lowing points: 

(1.) The federal government _ should, 
after careful investigation, establish stan- 
dard grades for all of the products of pe- 
troleum. 

(2.) Skilled inspectors, chemists, if you 
please, should be located at the refineries. 
They should examine and pass upon all 
products, branding the same with the U. 
S. stamp. 

(2.) State oil laws should be nullified, 
or so modified as to conform to the U.S. 
requirements.. The oil inspection depart- 
ment should be done away with. Checks 
and occasional tests should be made by the 
pure food department, without cost. 

(4.) The revenue derived from govern- 
ment inspection should be sufficient to run 
the department. 

With this method, large quantities of oil 
could be inspected at a reduced rate. The 
people, the consumers, would be insured 
against adulterations. The political evil, 
so evident under the present lax system, 
would become a thing of the past. Possi- 
bly the establishment of such a_ system 
would reveal many facts relating to the 
pipe line and oil tank evils—evils which can 
only be remedied by government interven- 
tion. DON E. MOWRY. 

Milwaukee, Wis. 








EVIDENCE—PAROL EVIDENCE—WRITTEN 
CONTRACT. 





MARTIN v. THROWER. 





Court of Appeals of Georgia, Feb. 28, 1908. 





Parol evidence is admissible, either to €X- 
plain ambiguities in a written contract or to 
determine, where a _ writing is ambiguous, 


whether such writing in fact indicates a con- 
tract or a mere memorandum, of itself raising 
the presumption of an agreement between the 
parties, or manifests a mere tentative propo- 
gition on the part of one of the parties. A 
contract may be partly in writing and partly 
In such a case all evidence tending 


verbal. 





to show what the entire contract really was 
shou!d be admitted. 

It is the duty of the court to construe writ- 
ten contracts; but it is not for the court to 
construe any part of a contract which depends 
for its existence and completeness upon parol 
testimony as to facts which are in dispute. 

A contract resting in parol must be assented 
to bv both parties in the same sense. “Mutual 
assent” is assent to the same thing in the same 
sense under a common understanding of the 
stipulations agreed to. 

The burden is upon him who seeks a recov- 
ery unon a contract to prove the terms and 
proper execution of such contract by the pre- 
ponderance of evidence, and upon request the 
jury should be charged to this effect. 


RUSSELL, J.: Thrower, a real estate agent, 
brought suit against Miss Clara Martin to re- 
cover $150, alleged to be due as commissions 
for obtaining a customer ready, willing and 
able, to purchase and pay for a certain house 
and lot which the plaintiff claimed had by the 
owner been placed in his hands for sale at a 
stipulated price. The plaintiff’s petition, as 
amended, alleged that the defendant had au- 
thorized him to sell the lot in question for 
the sum of $3,500 net, and that he found a 
purchaser, one John W. Alexander, who was 
ready to purchase the same, and who was 
willing and able to pay that sum for it, but 
that the defendant refused to make title to the 
property and declined to consummate the trade 
according to her agreement... According to the 
plaintiff's petition the defendant’s agreement 
and authorization to sell the property was ver- 
bal, except the following memorandum writ- 
ten by her and handed to the plaintiff: “At- 
lanta, Ga., Jan. 4, 1906. Lot 80x90, No. 11 Wil- 
liams street.. Want it to net me $3,500 (hun- 
dred). (Signed) Clara Martin.” The plaintiff 
contended that, having sold the lot to Alex- 
ander, who is willing and ready to pay $3,650 
for it, he is entitled to the $150, the excess 
above the price Miss Martin agreed to take, 
as commission.. The defendant denies all the 
allegations of the petition, and in addition 
pleaded specially that the memorandum was 
obtained by fraud and that it was no evidence 
of either an intention or desire on her part to 
sell her lot at $3,500, but that the paper was 
asked for and accepted by the plaintiff as mere- 
ly a memorandum by which the property could 
be inspected and appraised, and not as au- 
thority to sell. She averred that Thrower was 
acting as her renting agent for another piece 
of property, and that, relying on the fiduciary 
relationship thus existing, she asked his ad- 
vice as to what her property was worth and 
what it would sell for, stating to him that she 
did not know what it was worth, or whether 
it would bring $3,500, and distinctly stating at 
the time that she would not consider any of- 
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fer for less than that, and also telling him 
that she did not know that she would sell it at 
all. The defendant averred that the plaintiff 
himself dictated the memorandum and inform- 
ed her he would look at the property and ad- 
vise her as to its value. The jury found a ver- 
dict for the plaintiff for $150 principal and in- 
terest thereon. The defendant moved for a new 
trial and assigns error on the refusal of the 
trial judge to grant her motion. 


For the reason that a nonsuit should never 
be granted if there is a single thread of evi- 
dence strong enough to hold a verdict, it is 
not necessary to pass upon the refusal to non- 
suit. It may be that under the ruling in Emery 
v. Atlanta Exchange, 88 Ga. 330, 14 S. E. Rep. 
556, the evidence for the plaintiff would have 
authorized the jury to infer that there was a 
contract between the parties and that the 
contract contemplated that the plaintiff’s com- 
missions should be the excess which the plain- 
tiff could obtain from the purchaser procured 
by them over the defendant’s price of $3,500.. 
We shall not, therefore, adjudge the refusal of 
a nonsuit to be erroneous. A motion to non- 
suit should often be refused. where the grant 
of a new trial might be proper. Pendleton 
Bros. v. Atlantic Lumber Co., 3 Ga. App. ——, 
60 S. E. Rep. 377. But it is only where it is 
manifest that it was one of the stipulations 
of the contract and within the contemplation 
of the parties that the commissions of a real 
estate agent (or of any agent representing any 
seller), are to be the excess over a certain 
price that such agent will be entitled to re- 
ceive more than the reasonable value of his 
services on a quantum meruit; and in such 
cases it should appear that every fact of which 
the seller should have been informed has been 
fully disclosed. Unless there is either an ex- 
press agreement to that effect, or unless it 
must necessarily be implied from the terms of 
the contract or from the nature of the case, 
that an agent to sell is to receive as his’ com- 
missions all that he can secure over and above 
a certain sum, it will never be presumed that 
this overplus is to be the agent’s compensation 
for his services. It is the duty of one employ- 
ed to sell to obtain the very best possible 
price for his principal and generally, in the 
absence of express stipulation to the contrary, 
this presumption is controlling. An agency to 
sell real estate for one does not naturally mean 
an option from the seller at the lowest possible 
price and then reselling the property to an- 
other for the greatest possible advance or pro- 
fit to the so-called agent, instead of for the 
benefit of the owner. If no advantage is taken 
of the seller and he is aware of the facts in 





the case, of course, a contract of this kind 
can be legally made; and we need not now de- 
termine whether or not the court erred in 
refusing to nonsuit the plaintiff’s case, be- 
cause it is only necessary for a plaintiff to 
prove his case as laid to avoid a nonsuit. 

1. We think it evident that in this case the 
court erred in considering the contract as if it 
were confined to the written memorandum 
which was introduced in evidemce. It is ap- 
parent to us that, even if this writing was part 
of the contract between the parties, it could 
only be a part. Parol evidence is indispensible 
to complete the contract, if any. The plaintiff 
conceded this by the amendment he offered. 
Without parol evidence it did not appear that 
any agreement whatever was made with the 
plaintiff, or that it was not made with some- 
one else. The remarks made by the court, of 
which complaint is made by the plaintiff in er- 
ror, were prejudicial, because they tended to 
intimate to the jury that the written memor- 
andum was the entire contract, and not subject 
to be varied by parol evidence. The court 
did not err in the admission of evidence, be- 
cause parol evidence is permissible either to 
explain ambiguities in written contracts or to 
determine, where a writing is ambiguous or 
incomplete, whether such writing in fact indi- 
cates a contract or a mere memorandum—of 
itself raises the presumption of an agreement 
between the parties, or manifests a mere tenta- 
tive proposition on the part of one of the par- 
ties. 

2. A contract may be partly in writing and 
partly verbal. Such was the contract, if any 
was made, in the present instance. In such a 
ease all evidence tending to show what the con- 
tract in its entirety really was should be 
admitted, as well as all evidence tending to 
show that there was no agreement in the 
same sense between the parties alleged to have 
contracted. 

3. Complaint was made in the second 
ground of motion that the court, in the pres- 
ence of the jury, expressed an opinion upon 
the evidence. The remark of the judge, made 
upon a motion to direct a verdict, was: “I 
don’t see where there is any evidence entitling 
the defendant to go to the jury at all. I think 
I will be compelled to direct a verdict for the 
plaintiff.” It is insisted that, although the 
court afterwards overruled the motion, and 
submitted the case to the jury, this remark in 
the presence of the jury was calculated to un- 
lawfully influence and prejudice the jury 
against the defendant. A trial judge, in rul- 
ing upon the admissibility of evidence must be 
allowed at least such latitude of expression as 
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will render his meaning clear and unmistak- 
able to counsel, who are_ required to be 
governed thereby; but language likelv to be 
prejudicial in its effect upon the rights of 
either party should be studiously avoided, un- 
less the ruling being made is necessarily the 
conclusion of the case. Where the language of 
the court in rulings made during the trial 
clearly depreciates the contention of either 
party, and yet the evidence supporting such 
insistence, is permitted to go to the jury, any 
possible injurious effect would be removed, 
and the jury should be so instructed thereafter 
(either in the charge or prior thereto), as to 
leave such contention in as fair a light be 
fore the jury as if such remarks had not been 
made in their hearing. In this case there is 
a manifest conflict between the parties as to 
whether any contract was made. The issue is 
only determinable after the credibility of the 
witnesses has been passed upon by the jury; 
and this the jury must do for themselves with- 
out any,* even the slightest, ‘external sug- 
gestion. Where conflict is acute, and the par- 
ties are sharply at issue on the pivotal ques- 
tion in the case, even a feather’s weight might 
cause the evidence for the plaintiff to over- 
balance that of the defendant, or vice versa. 

For this reason the remark of the court in 
the hearing of the jury, “I don’t see where 
there is any evidence entitling the defendant 
to go to the jury at all,” after the defendant 
had testified and in her evidence had flatly 
contradicted plaintiff's claim of agency, was 
obliged to have been damaging to the defen- 
dant. It matters not that the pleadings were 
afterwards amended. If the jury were in doubt 
as to who had testified truly—the plaintiff’s 
bookkeeper, when he swore that Miss Martin 
employed Thrower to sell her home, or Miss 
Martin, when she testified equally positively 
that she never employed him at all—and were 
seeking for some means of solving the doubt 
(as they must), it is certain that even the 
slightest intimation from the bench as to the 
judges views would be most potential, if, in- 
deed, it did not furnish an absolutely conclu- 
sive and easy problem that confronted them. 
When, therefore, the judge remarked: “I don’t 
see where there is any evidence entitling de- 
fendant to go to the jury at all. I think I will 
be compelled to direct a verdict for the plain- 
tiff’—the jury could hardly fail (especially as 
there was no reference to the remark thereaf- 
ter, or explanation of it made to the jury) to 
be first impressed with the idea that defen- 
dant had no case. The fact that thereafter the 
court finally allowed the case to be submitted 
might modify that impression but little more 
than to change that opinion to one that the de- 





fendant’s position, as compared with the case 
for the plaintiff, was at least very doubtful. In 
the absence of any statement by the judge that 
the language used in finally passing on the mo- 
tion to direct a verdict for the plaintiff was 
such as to show the jury that the expression 
of the court’s opinion was immature and that 
his view of the case had been changed, or of 
any specific and appropriate instruction to 
them in his charge that his remark should 
have no influence on their decision, for the rea- 
son that the court’s’ opinion as expressed had 
undergone a change and he now submitted to 
them the issue upon which he addressed him- 
self to counsel, we are obliged to hold that 
the language was an incident of the trial so 
damaging to the defendant as practically to 
preclude any defense offered in her behalf. 

While some latitude in expression must nec- 
essarily be allowed a trial judge in his rul- 
ings, in order that they may be intelligible, our 
observation leads us to the conclusion that the 
far better practice is to require motions for 
nonsuits and motions to direct verdicts to be 
made in the absence of the jury. The enforce- 
ment of a rule requiring a request for the with- 
drawal of the jury by the party about to 
make such a motion and the grant of such re- 
quest will, in our experience, leave the court 
and counsel free to discuss without any em- 
barrassment whatsoever and in unambiguous 
language every phase of the question with the 
decision of which the jury is not concerned. 
The complete liberty of speech on the subject 
of the evidence allowable to the judge in the 
absence of the jury, when he is no longer Tre- 
quired to be dumb as to what has been proved, 
is frequently helpful alike to court and coun- 
sel in settling the issues involved. The re- 
mark made by the court in this case, if the jury 
had not been present, would have served, as it 
did, to bring out an amendment to the plea 
satisfying the jury (as he seems to have been 
convinced), that the defendant’s defense was 
good and entitled to go to the jury on equal 
terms with the plaintiff’s case. But the state 
ment of the judge (to put it mildly) that he 
had doubts whether there was “any evidence 
entitling the defendant to go to the jury at all” 
certainly disparaged the defendant’s defense, 
and, by comparison, gave greater weight to the 
plaintiff’s contention. 

4. ‘In the third ground of the motion it is 
alleged that the court erred in expressing in 
the presence and hearing of the jury and opin- 
ion as to the effect of the following written 
memorandum introduced in evidence by the 
plaintiff, to-wit: “Lot 80x90, No. 11 Williams 
street. I want $3,500 net. Clara Martin’—in 
that the court stated in the presence of the 
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jury: “I think this paper shows that plaintiff 
was the agent of defendant, and was authoriz- 
ed to sell the property for $3,500 net.” From 
the note of the judge to ‘this ground, it ap- 
pears that this was said before the defendant 
filed her special plea alleging that the memor- 
andum was obtained by fraud, and that after 
this amendment to her answer was filed the 


court submitted the question to the jury. We’ 


do not think that this fact affects the matter. 
Without any amendment the defendant had 
already filed an answer in which she denied 
paragraphs 2 and 3 of the petition, as well as 
all of the other paragraphs thereof. These par- 
agraphs are as follows: 

“M. L. Thrower is a real estate agent doing 
business in said country, and as agent he had 
placed in his hands for sale by defendant a 
certain lot in the city of Atlanta, known as 
No. 11 Williams street. 

‘Defendant authorized him to sell said lot 
for $3,500 net.” 

Under this denial we do not think that the 
amendment to the plea, setting up the fact 
that the memorandum was obtained by fraud, 
was necessary to raise the issue that the de- 
fendant had never contracted at all with 
Thrower to sell her property for her. The 
amendment was at most but an amplification 
of the defendant’s original plea. It was con- 
ceded by both parties that the contract rested, 
partly in parol and that the written memoran- 
dum was only a part of the contract. The 
effect of the defendant’s original answer was 
to say: “I never employed Mr. Thrower as my 
agent to sell my property, and the memoran- 
dum which he says was addressed to him, 
and says gave him authority to sell the lot 
described therein, was well understood by 
him at the time as being a mere statement 
of the least figure I would take for my prop- 
erty, if, after consideration, I should deter- 
mine to sell.” The amendment, in effect, 
speaks thus: “If you believe from the mem- 
orandum and the testimony of what transpired, 
that a contract was entered into between us, 
which would otherwise be valid, the agree- 
ment is nevertheldss void because it was fraud- 
ulently obtained.” The court has the right to 
construe the written portion of a contract. It is 
its duty to do so; but it is not for the court 
to construe any part of the contract which de- 
pends for existence and completeness upon 
parol testimony as to facts which are in dis- 
pute. Ambiguities in written contracts, and 
the determination of the terms of a contract 
dependent upon parol evidence for its exis- 
tence, are for the solution of the jury. 

We think that our learned brother of the 
trial bench overlooked the fact that the mem- 





orandum required parol evidence, not only to 
show the employment of the plaintiff, but real- 
ly to show that he was entitled to be a plaintiff, 
when he ruled that “this paper shows that 
plaintiff was the agent of defendant, and was 
authorized to sell the property for $3,500 net.” 
We do not think that the words, “I want $3,500 
net,” are conclusive as to an absolute power of 
sale, or indicate beyond any other supposition 
that the defendant, if she had determined to 
sell, might not be willing to receive more, or 
perhaps even less, than $3,500 for her prop- 
erty. 

5. The judge should have charged in ac- 
cordance with the written request preferred in 
behalf of the defendant, or in lieu thereof 
should have instructed the jury in his own 
language upon the subject of the mutual as- 
sent necessary to create a contract. Under 
the evidence in this case the instruction was 
especially necessary. A contract resting in 
parol must be assented to by both parties in 
the same sense. Mutual assent is assent to 
the same thing in the same sense under a 
common understanding of the _ stipulations 
agreed to. 

6. We think, too, that the court should 
have charged the jury, with the defendant’s 
written request that the burden of proof was 
a contract, and that it devolved upon him to 
establish by a preponderance of the evidence 
that his mind and that of defendant met upon 
the contract sued upon, and that they both 
assented to it in the same sense. 

7. The evidence did not support the verdict 
for the plaintiff under the allegations in his 
petition and the amendment thereto. It was 
therefore unwarranted, and a new trial should 
have been granted. 

Judgment reversed. 


Note—Parol Evid Admissibility of Bur- 
den of Proof.—It is an old rule of law that 
parol evidence is not admissible to change or 
modify the terms of a written contract. The 
rule is not always correctly stated, and as a 
result the question is presented to the courts 
oftener than would be expected. In some cases 
it would seem to have been the idea that once 
it is alleged that there has been a contract in 
writing, all parol evidence on that point is 
barred. There are several well established 
exceptions to the rule. 

A party always has the right to introduce 
parol evidence on the point of whether or not 
the written contract was in fact executed. He 
may desire to deny the execution of it abso- 
lutely, which he certainly would have the right 
to do. He may desire to allege fraud and mis- 
representation, the proof of which would rest 
in parol. He may desire to plead some 4dis- 
ability or limitation which would have to be 
proven by parol evidence. These would be mat- 
ters of defense resting in parol, not attempt- 
ing in any manner to change or modify the 
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terms of the written contract, but neverthe- 
less defeating a recovery under it. 

It has been generally held that where a con- 
tract is ambiguous or uncertain, parol evidence 
may be offered to prove what the agreement 
actually was. Likewise, if the written con- 
tract is silent as to some point, parol evi- 
dence may supply the omission. In his Synop- 
sis of the Law of Contract, Judge Thayer states 
the rule with regard to verbal testimony as 
follows, par. 85: “Although a contract cannot 
be contradicted by verbal testimony, yet to 
attain a right understanding of the contract, 
and of the intent of the parties, their relation 
to each other and the surroundings at the 
time the contract was executed, may be looked 
into. When such extraneous matters are con- 
sidered and a doubt then arises as to the mean- 
ing of the contract, it may be explained by 
verbal testimony. For instance, if A. agrees 
to sell his farm in the county of St. Louis, 
without further description, and it appears 
from extraneous evidence that hea has two 
farms in that county, verbal testimony may 
be given to show which of the farms was in- 
tended. This is termed a latent ambiguity. 
But if, on reading an instrument and without 
reference to extraneous matters, the meaning 
of the same cannot be made out, then verbal 
testimony will not be received to explain it. 
The ambiguity is then patent. Parol_ evi- 
dence, however, is admissible to identify the 
subject matter of a contract. For exam- 
ple: If A. agrees with B. to sell the latter his 
farm, or a certain number of horses, with- 
parol evidence will be admitted to identify 
out describing the property intended to be sold, 
the property which the parties had in view 
when the contract was made.” 

In the principal case it was denied that there 
was any contract in writing or otherwise, and 
defendant stated that if there would have been 
any legal effect to the instrument sued on that 
it was void because of fraud. It is difficult to 
see how it could be construed to be anything 
else than a mere memorandum. It does not 
purport to be a contract, and could not be 
construed to be a contract without parol evi- 
dence. 
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PHI DELTA PHI CONVENTION. 

The eleventh general convention of the legal 
fraternity of Phi Delta Phi was held at Iowa 
City, Iowa, on April 30th and May Ist. Thirty- 
eight of the forty chapters were represented, 
and two new chapters were admitted, namely, 
Thomas B. Reed chapter at University of Maine, 
Bangor, Me., and J. Randolph Tucker at Wash- 
ington and Lee University, at Lexington, Va. 

The executive council for the ensuing year is 
composed of C. M. Clay Buntain, Kankakee, 
Ill.; Paul Knowles, of Denver, Colo.; Louis D. 
Barr, Mansfield, Ohio; Earl G. Rice, Syracuse, 
N. Y., and George A. Katzenberger, secretary- 
treasurer, of Greenville, Ohio. 

The session closed with a banquet at the 
Burkley Imperial Hotel. The following being 
the toasts: Toastmaster, Congressman Hon. M. 
J. Wade, of the Johnson County Bar; “Phi 
Delta Phi,” by Bro. C. M. Clay Buntain, presi- 
dent of Phi Delta Phi; “Alumni of Phi Delta 
Phi,” by Prof. Hugo C. Horack, of the Johnson 
County Bar; “The Mother Chapter,” by Bro. 
F. P. Helsell, of University. of Michigan; “Other 





Fraternities and Ours,” by Bro. George A. Katz- 
enberger, secretary of Phi Delta Phi; “The 
Bench,” by Judge Emil McClain, of the supreme 


court of Iowa; “Farewell from McClain Chap- 


ter,” by Dean Charles Noble Gregory, of the 
Universitv of Iowa College of Law. 

The fraternity was founded by Judge Thomas 
M. Cooley in 1869, and has about 9,000 members, 
of whom about 800 are undergraduate law stu- 
dents. 








JETSAM AND FLOTSAM. 





A COURT’S DEFINITION OF MARRIAGE. 

One of our esteemed correspondents in the 
state of Wisconsin calls our attention to a 
very short but very beautiful monograph on 
the subject of marriage. 

“If you will refer,” says our correspondent, 
“to the case of Commonwealth against Stanf- 
fer, 10 Pa. State, 350, you will find that: 

“Marriage is a wiSe regulation in harmony 
with nature and religion, and is the only effi- 
cient preventive of licentiousness. The happi- 
ness of parties, the interests of society, require 
that it should be free from either coercion or 
restraint. It is the appropriate regulation of 
that great instinct of nature which was de- 
signed by the Creator to replenish the earth. 
It is upon this authorized union that all civil- 
ized nations depend for their prosperity in 
peace and their defense in war. The principles 
of reproduction stand next in importance to its 
elder born correlative, self-preservation, and 
is equally a fundamental law of existence. It 
is the blessing which tempered with mercy the 
justice of expulsion from Paradise. It was 
impressed upon human race by a _ beneficent 
providence, to multiply the images of himself, 
and thus to promote his own glory and the hap- 
piness of his creatures. Not men alone, but 
the whole animal and vegetable kingdom are 
under an imperious necessity to obey its man- 
dates. From the lord of the forest to the mon- 
ster of the deep—from the subtlety of the ser- 
pent to the innocence of the dove—from the 
celastic embrace of the mountain kalmia to the 
descending fructification of the lily of the 
plain, all nature bows submissively to this pri- 
meval law. Even the flowers, which perfume 
the air with their fragrance and decorate the 
forests and fields with their hues, are but cur- 
tains to the nuptial bed.” 








HUMOR OF THE LAW. 





O’Connell said he was once counsel for @ 
cow-stealer, who was clearly convicted, the 
sentence being transportation for fourteen 
years. At the end of that time he returned, 
and meeting O’Connell, began to talk of the 
trial. O’Connell asked him how he always con- 
trived to steal the fat cows, to which he grave- 
ly replied: “Why, then, I'll tell your honor the 
whole secret of that, sir. Whenever your 
honor goes to steal a cow, always go on the 
worst night you can, for if the weather is very 
bad the chances are that nobody will be up to 
see your honor. The way you'll always know 
the fat cattle in the dark is by this token— 
that the fat cows always stand out in the more 
exposed places, but the lean ones always g0 
into the ditch for shelter.” “So,” said O’Con- 
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nell, “I got that lesson in cow-stealing gratis 
from my worthy client.”"—The Madras Law 
Journal. 


Governor Hughes told this story at the re- 
cent meeting of the Bar Association of New 
York State: 

“I was sitting in my office the other day,” 
he said, “when a man pushed his way through 
the line, and sitting down beside me began to 
berate the authorities of Auburn prison. “How 
many times have you been there?” I asked. He 
replied that he had been there twice, for bur- 
glary and assisting another prisoner to escape. 

“When I got rid of him,” concluded Mr. 
Hughes, “I called in the doorman of the exec- 
utive office and chided him for letting the fel- 
low inside. 

“Tt wasn’t my fault, Governor,’ replied the 
attendant. ‘He looked just like an assem- 
blyman to me and I thought he might have an 
appointment.’” 

The Governor said that was~a shocking libel. 
—The American Lawyer. 
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1. Accident Insurance—Infection.—Where an 
accident policy contained a limitation as to dis- 
abilities from poison or infection, that infec- 
tion resulted from an accidental injury origin- 
ally within the terms did not bring the disabil- 
ity within the terms of the limitation.—Garvey 
v. Phoenix Preferred Acc. Ins. Co., 108 N. Y. 
Supp. 186. 

2. Acknowledgment—Effect as Evidence.—A 
complete acknowledgment of a deed makes out 
a prima facie case as strong as if the facts cer- 
tified had been sworn to in court by a witness 
apparently disinterested and worthy of belief.— 
Leavitt v. Thornton, 108 N. Y. Supp. 162. 





3. Adverse Possession—Exclusive Occupancy, 
—Mere obstruction of an easement of a right of 
way of a railroad company for the statutory 
period will not defeat it, but there must be an 
exclusive occupancy.—Southern Ry. Co. v, Gos- 
sett, S. C.. 60 S. E. Rep. 956. 


4. Animals—Liability for Trespassing Dog.— 
Trespass does not lie merely becauSe one’s dog 
wanders upon anothers’ premises; at least when 
not accompanied by the owner.—Buchanan v. 
Stout, 108 N. Y. Supp. 38. 


5.——Stock Law Election.—It is unnecessary 
that an order calling a stock law election re- 
cite that the managers appointed to hold the 
election represent those opposing and those fa- 
voring the law.—Brazeel v. Commissioners’ 
Court of Blount County, Ala., 45 So. Rep. 206. 


6. Appeal and Error—Harmless Error.—Any 
error in a quo warranto proceeding to oust re- 
spondent from public office in sustaining a de- 
murrer to the ‘return and overruling his motion 
to dismiss the information held harmless.— 
Frost v. State, Ala., 45 So. Rep. 203. 


7.——Judgment Appealed From.—aA_ record 
entry held in fact to embody two judgments, 
to one only of which the prayer of one defend- 
ant for appeal, and order allowing it, will be 
considered to refer.—Griffin v. Frank Parmelee 
Co., Ill., 883 N. E. Rep. 1041. 

8.—Scope of Review.—Where a judgment 
granting a new trial is affirmed, questions 
raised by assignments of error on pendente lite 
exceptions cannot be determined.—Armour & 
Co. v. Burkhalter, Ga., 60 S. E. Rep. 850. 

9. Appearance—Motion to Remove Cause.— 
Where a defendant moves for removal to a 
federal court, it’ brings itself within the juris- 
diction of the trial court.—Krotz v. Louisiana 
Const. Co., La., 45 So. Rep. 276. 

10. Assignments—Right of Action.—A plain- 
tiff may assign his right of action, and the suit 
be thereafter prosecuted in his name or that 
of his assignee.—Dugue v. Levy, La., 45 So. 
Rep. 280. 

11. Attachment—Declaration. — Mere differ- 
ence between the declaration and affidavit as 
to the quantum of descriptive matter pertain- 
ing to the cause of action held not to consti- 
tute a variance vitiating the attachment.—Duty 
v. Sprinkle, W. Va., 60 S. E. Rep. 882. 

12, Attorney and Client—Contingent Fees.— 
The size of a contingency fee does not of itself 
render the contract unconscionable, in the ab- 
sence of fraud and undue advantage.—More- 
house v. Brooklyn Heights R. Co., 108 N. Y. 
Supp. 152. 

13. Bankruptcy — Improper Scheduling of 
Debts.—Where a judgment creditor had no no- 
tice of the discharge in bankruptcy, and the 
schedule of debts did not truthfully show his 
residence as required by bankruptcy act, held 
the judgment would not be canceled of record.— 
Murphy v. Blumenreich, 108 N. Y. Supp. 175. 

14. Benefit Societies—Burden of Proof.—In 


| an action for benefits under a voluntary relief 


fund, the burden held on the member to show 
that the decision of the medical examiner that 
he was able to eayn a livelihood, approved by 
the superintendent of the fund, was not justi- 
fied—Hunt v. Northern Cent. R. Co., 108 N. Y. 
Supp. 267. 

15. Bills and Notes—Holder for Value.—The 
mere placing by a bank discounting a note for 
the payee of the proceeds of the discount to 
the credit of the payee does not make the bank 
a holder for value.—Wallabout Bank v. Peyton, 
109 N. Y. Supp. 42. 
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16. Irregular Indorsers.—That the maker 
and irregular indorsers on a _ non-negotiable 
note are sued thereon jointly, held to show 
that the plaintiff has elected to hold such in- 
dorsers as original promisors.—Quesenberry 
v. Wood, W. Va., 60 S. E. Rep. 881. 

17. Payment.—An order given by defend- 
ant to plaintiff upon the trustee of a trust fund 
of which defendant was an assignee, which was 
never accepted or recognized by the trustee, 
held not to have been paid by him.—Austin v. 
Papanti, Mass., 83 N. E. Rep. 1088. 

18. Pleading.—Under Code 1896, sec. 3292, 
drafts sued on may be described in one count, 
—H. T. Woodall & Son v. People’s Nat. Bank 
of Leesburg, Va., Ala., 45 So. Rep. 194. 

19. Bribery—Attempting to Influence Juror, 
—An attempt to exercise mere personal influ- 
ence on a juror is not within Cr. Code 1902, 
sec. 263, prohibiting an attempt to corrupt a 
juror by offering a gift or gratuity with in- 
tent to influence his decision.—In re Moore, S. 
C., 60 S. E. Rep. 947. 

20. Brokers—Compensation.—Where, in an 
action by a broker for commissions, he testified 
to the contract and a performance of it, it was 
not error to refuse to direct a verdict for de- 
fendant.—McCann v. Mayer, Ill., 83 N. E. Rep. 
1042. 

21. Right to Commissions.—A real estate 
broker cannot recover commissions for finding 
a purchaser, unless he brings the minds of the 
owner and prospective purchaser to an agree- 
ment upon a sale, the price, and terms there- 
of, time of taking title, and all the details 
incident to the sale.—Peace v. Ross, 108 N. Y. 
Supp. 48. 

22. Cancellation of Instrument—Duress.—A 
grantor to avaid a deed on the ground of du- 
ress held required to repay to the grantee a 
mortgage assumed and paid by him.—Royal v. 
Goss, Ala., 45 So. Rep. 231. 

23. Carriers—Negligence.—The duty of a 
carrier in the maintenance of a stairway used 
by outgoing passengers in making an exit to 
the street stated.—MacLaren v. Boston Elevated 
Ry. Co., Mass., 83 N. E. Rep. 1088. 

24. Pleadings in Action for Damages.— 
Counts in a complaint for compelling a passen- 
ger to debark before reaching his desired des- 
tination, failing to allege that such destination 
was one of the scheduled or usual stopping 
places, held fatally defective.—Cook v. South- 
ern Ry. Co., Ala., 45 So. Rep. 156. 

25. Chattel Mortgages—Possession of Prop- 
erty.—A mortgage held to carry the right of 
possession in the absence of a stipulation to 
the contrary, and the mortgagor retains only 
an equity of redemption not cognizable in a 
court of law.—Holman v. Ketcham, Ala., 45 So. 
Rep. 206. 

26. Commerce—State Regulation. — Under 
Rev. St. U. S., sec. 4444 (U. S. Comp. St. 1901. 
p. 3037), Pub. Laws 1907, p. 906, c. 625, sec. 43, 
held not unconstitutional as undertaking to 
regulate commerce between the states and for- 
eign countries, as applied to vessels other than 
coastwise steam vessels.—St. George v. Hardie, 
N. C., 60 S. E. Rep. 920. 

27. Constitutional Law—Assignment of Fu- 
ture Earnings.—St. 1905. p. 224, c. 308, regulat- 
ing assignment of {future earnings, held con- 
stitutional—McCallum v. Simplex Electrical 
Co., Mass., 83 N. E. Rep. 1108. 

28. Constitutional Questions.— The Su- 
preme court will not consider the constitution- 
ality of a statute except where it is absolutely 




















essential to the decision of the case.—Town of 





Flora v. American Express Co., Miss., 45 So. 
Rep. 149. 
29. Due Process of Law.—Practice Act, 


sec. 120 (Laws 1907, p. 468), governing avpeals 
to the supreme court, held unconstitutional.— 
Green v. Red Cross Medical Service Co., Ill., 83 
N. E. Rep. 1081. 

30. Unconstitutionality of Statute-—Where 
the unconstitutionality of a statute is relied 
upon as a basis for equitable relief, it must be 
specially set out in the bill—Woodbridge Tp. 
v. Middlesex Water Co., N. J., 68 Atl. Rep. 464. 

31. Contempt—Appeal.—On an appeal from 
a judgment in contempt proceedings for at- 
tempted interference with a juror, held only 
jurisdiction of the court and questions of law 





are reviewable.—In re Moore, 8S. C., 60 S. E. 
Rep. 947. 
32. Contracts—Construction. — The _ signifi- 


cance of language used in a parol agreement 
always depends on the situation of the parties, 
their conduct, the subject-matter, the purposes 
they had in view, and all the surrounding cir- 


cumstances.—White v. White, W. Va., 60 S. E. 
Rep. 885. 
33. Duress—A contract made under du- 





ress held subject to repudiation or affirmance 
by the party under duress.—Royal v. Goss, 
Ala., 45 So. Rep. 231. 

34. Corporations — Dissolution. — Where the 
life of a corporation is taken away, its rights 
and property are not confiscated, but become 
vested in its trustees in office at the time of 
its death.—People v. Westchester Traction Co. 
108 N. X¥. Supp. 59. 

35. Doing Business in Foreign State.—The 
institution of a suit by a foreign corporation 
is not an act of business in the state, and may 
be done without having a place of business 
or an agent in the state—H. T. Woodall & 
Son v. People’s Nat. Bank of Leesburg, Va., 
Ala., 45 So. Rep. 194. 

36. Estoppel to Deny Transfer of Shares. 
—A corporation is estopped to deny ownership 
of stock in its president, when the entire capi- 
tal stock was transferred to him on the corpo- 
rate books for a valuable consideration.—Dick- 
erson v. Appleton, 108 N. Y. Supp. 293. 

37.——Grounds for Receiver.—Stipulation in 
a mortgage by a corporation held not to pre- 
vent a holder of a bond to protect his interest 
by appointment of receiver where the trustee 
of the bondholders has refused to act, and some 
action is necessary to. conserve the property.— 
Krotz v. Louisiana Const. Co., La., 45 So. Rep. 
276. 

38. Costs—Counsel Fees.—In an action on a 
foreign draft in which no issue of fact was 
made up and heard, but the real controversy 
was disposed of on demurrers, and the defend- 
ants withdrew their pleas, allowing judgment 
by default, there was such a trial of the case 
as would bring it within Acts 1890, p. 463, c. 
433, entitling plaintiffs to an allowance for 
counsel fees.—Hammond, Snyder & Co. v. Amer- 
ican Express Co., Md., 68 Atl. Rep. 496. 

39. Jurisdiction of Court to Apportion.— 
In a suit to quiet title to several government 
subdivisions, the court in awarding to com- 
plainant only a few acres was authorized in its 
discretion to apportion the costs between the 
parties and adjudge one-half of the costs 
against complainant.—McDaniel v. Tennessee 
Coal, Iron & R. Co., Ala., 45 So. Rep. 159. 

40. Courts — Conflidting Jurisdiction. — No 
court will entertain an application to require 
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parties to do that which they have been re- 
quired and enjoined not to do by competent 
judicial authority.—State v. Murray, S. C., 60 
S. E. Rep. 928. 

41. Terms.—Act March 2, 1907 (Gen. Acts 
1907, p. 3867), creating a judicial circuit and 
fixing the times for holding court therein held 
not affected by the subsequent provision of 
Act March 6, 1907; that act being invalid. 
Louisvilie & N. R. Co. v. Grant, Ala. 45 So. 
Rep. 226. 

42. Criminal Trial—Argument of Counsel.— 
Argument for the state in response to One 
made by defendant’s counsel could not be com- 
plained of by defendant.—Pittman vy. Stitte, 
Ala., 45 So. Rep. 245. 

43. Misconduct of Caynsel.—A violation of 
the rule that counsel in his argument is con- 
fined to the evidence may be ground for new 
trial, or exceptions may lie to the action of 
the court in declining to interfere.—State v. 
Martel, Me., 68 Atl. Rep. 454. 

44, Time for Signing Bill of Exceptions.— 
Under Code 1896, p. 1200, rule 30, a bill of ex- 
ceptions signed by consent of parties after the 
first day of the succeeding term held too late. 
—Dates v. State, Ala., 45 So. Rep. 163. 

45. Verdict—Where the jury returned 
their verdict signed C., without the addition of 
the word “foreman,” and the court ordered 
the jury to return to their room and directed 
the foreman to sign the verdict, it did not af- 
fect the return, as it was not necessary that 
the foreman should append such word to his 
name.—State v. Gibson, La., 45 So. Rep. 271. 

46. Customs and Usages—Parol Evidence.— 
Parol evidence of a custom concerning dis- 
counts in the fertilizer trade held inadmissible 
to vary or explain unambiguous contract.—A. 
D. Birely & Sons v. Dodson, Md., 68 Atl. Rep. 
488. 

47. Damages—Mental Suffering.—Mental suf- 
fering from the death of a chi.d prematurely 
born, which was conceived seven months after 
an injury, held too remote to constitute an ele- 
ment of damages.—Sullivan v. Old Colony St. 
Ry. Co., Mass., 83 N. E. Rep. 1091. 

48. Personal Injuries——In an action for 
personal injuries, held competent to permit 
plaintiff to testify as to the physical manifes- 
tations of the disease resulting from the in- 
juries, and to permit another to describe such 
manifestations from observation.—Bowen v. 
Seaboard Air Line Ry., N. C., 60 S. E. Rep. 898. 

49. Personal Injuries.—Nine thousand dol- 
lars held not an excessive recovery for negli- 
gent personal injury resulting in pleurisy and 
tuberculosis.—Roenbeck v. Brooklyn Heights 
R. Co., 108 N. Y. Supp. 80. 

50. Deeds—Construction.—The rule that, 
where clauses are susceptible of different con- 
structions, that construction will be adopted 
which is most favorable to the grantee, ob- 
tains in case of doubt as to whether the clause 
creates a condition or a covenant.—Koch Vv. 
Streuter, [ll., 83 N. E. Rep. 1072. 

51. Depositions—infirm Witness.—Commis- 
sion to take testimony of an aged woman as a 
witness in her own behalf held within the pow- 
ers of the court of chancery, though rule 47, 
providing for commissions to take testimony 
of witnesses, does not apply to parties.—Wilds 
v. Wilds, Del., 68 Atl. Rep. 447. 

52. Descent and Distribution—Advancements. 
—A conveyance by a father to one of his sons 
held an advancement, and intended to be in 
lieu of the share the son would have taken by 























partition on the father’s death integtate.— 
White v. White, W. Va., 60 S. E. Rep. 885. 

53.——Claim as Husband.—One claiming a 
widower’s share under a ceremonial marriage 
and a matrimonial life of 36 years held to claim 
in good faith upon a legal basis, even if he was 
not the husband of the decedent, because of 
her previous cohabitation with another man, 
constituting marriage.—Geiger v. Ryan, 108 N. 
Y. Supp. 13. 

54. Equity—Interference in Corporate Mat- 
ters.—Equity will interfere, at the suit of a 
minority stockholder, to restrain the directors 
representing a majority from carrying out a 
scheme opposed to and destructive of the in- 
terests of the corporation and of the minority 
stockholders.—Robinson v. New York & P. C. 
R. Co., 108 N. Y. Supp. 91. 

55. Pleading.—The prayer of a bill alone, 
not supported by averments, though it be for 
alternative or inconsistent relief, held not to 
make a bill multifarious, andj hence a bill 
framed on two theories, and without equity as 
to one, was not multifarious.—Smith v. Smith, 
Ala., 45 So. Rep. 168. 

56. Evidence—Admissions by Agent.—Decla- 
rations by an agent are only admissible against 
the principal when they are in reference to 
the matter under inquiry, and were made dur- 
ing the continuance of the agency.—Arnold v. 
— Lake Trap Rock Co., 108 N. Y¥. Supp. 

57. ‘Exceptions, Bill of—Dismissal.—Where 
the only evidence of the service of a bill of ex- 
ceptions consisted of an acknowledgment there-. 
on, signed by counsel for defendant in error 
after more than ten days from the date on 
which the bill was certified, the service was 
too late—Dunlap v. Seals, Ga., 60 S. E. Rep. 
851. 

58. Executors and Administrators—<Action 
by Foreign Administrators.—A Connecticut ad- 
ministrator held entitled to sue in Rhode Island 
for the death of his intestate in Connecticut. 
Gen. St. Conn. 1887, secs. 1008, 1009, Pub. Laws 
1897, p. 898, c. 197; Gen. Laws R. I. 1896, c. 
233, sec. 14.—Connor v. New York, N. H. & H. 
R. Co., R I., 68 Atl. Rep. 481. 

59. Time for Application to Sell Land.— 
No inflexible rule can be adopted by a court 
fixing the time within which application should 
be made for an order to sell land to pay dece- 
dent’s debts after the extinguishment of home- 
stead incumbrance therein.—Frier v. Lowe, IIl., 
83 N. E. Rep. 1083. 

60. Exxplosives—Keeping and Storing.— 
Where defendant erected a dynamite storehouse 
on its right of way, its breach of duty to the 
public and persons rightfully near the building 
was in not giving proper notice of the build- 
ing’s contents, and not in storing the dynamite 
therein.—McGehee v. Norfolk & S. Ry. Co., N. 
C., 60 S. E. Rep. 912. 


61. Frauds, Statute of—Authority of Agent 
to Make Lease.—Letters conferring authority 
on an agent to execute a lease for three years 
held inadmissible to show written authority 
required by the statute of frauds, Code 1896, 
sec. 2152, subd. 5, to execute a subsequent lease 
for six years.—Elliott v. Bankston, Ala., 45 So. 
Rep. 173. 

62. Fraudulent Conveyances—Bona Fide 
Purchasers.—A grantee under a quit claim deed 
from one who was a gratuitous grantee held to 
take no title as against a bona fide purchaser. 
—O’Neal v. Prestwood, Ala., 45 So. Rep. 251. 

63. Recovery of Rents from Grantee.—The 
right of a judgment creditor, suing to set aside 
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a conveyance as fraudulent, to require the 
fraudulent grantee to account for the rents, 
held enforceable in the action.—Maasch _v. 
Grauer, 108 N. Y. Supp. 54. 


64. Sufficiency of Transfer.—Certain facts 
held insufficient to show a transfer of the 
property of a corporation valid as against its 
creditors.—Drennen & Co. v. Jasper Investment 
Co., Ala., 45 So. Rep. 157. 

65. Gifts—Parol Gift of Land.—To establish 
an equitable title to iand under a parol gift 
by a parent, it is necessary to prove the gift, 
identification of the subject-matter, notorious 
and exclusive possession thereof, and substan- 
tial improvement of the same. — White v. 
White, W. Va., 60 S. E. Rep. 885. 

66. Highways—Character of Path—A path 
held not a sidewalk, so as to defeat recovery 
from a town for injury to a bicyclist who, 
while riding upon it, collided with a pedestrian 
and was thrown down an unguarded embank- 
ment, on the ground that he was improperly on 
a sidewalk.—Schell v. Town of German Flats, 
108 N. Y. Supp. 219. 

67.——Defects Along Side of Road.—Held, 
that a town is not required to erect a barrier 
or railing to protect travelers against stones 
outside the highway.—Shea v. Town of Whit- 
man, Mass., 83 N. E. Rep. 1096. 

68. Homicide—Evidence.—On a trial for mur- 
der, evidence of a conversation between dece- 
dent and another had the day before the kill- 
ing held properly admitted.—Drane v. State, 
Miss., 45 So. Rep. 149. 

49. Infants — Conveyances.— Where minor 
contingent remaindermen have conveyed their 
interests, they are under no legal duty, before 
the expiration of the life tenancy, to assert 
their right to disaffirm their conveyance upon 
attaining their majority.—Steele vy. Poe, S. C., 
60 S. E. Rep. 951. 

70. Injunction—Vacation of Street.—Injunc- 
tion to prevent the vacation of a part of a 
street for the purpose of devoting it to the 
use of a railway company, and not in good 
faith, held not maintainable in the absence of 
proof that plaintiff's damage would be differ- 
ent in kind from that of the public, and that 
he could not be compensated in a single action 
at law.—Southern Ry. Co. v. Albes, Ala., 48 
So. Rev. 234. 

71. Joint Adventures—Liabilities of Manag- 
ers.—Where under a syndicate agreement, the 
managers were not partners, the statement of 
one could not bind the other managers person- 
allv on a separate and independent agreement. 
—Jones v. Gould, 108 N. Y. Supp. 31. 

72. Judgment—Collateral Attack.—The ex- 
ception to the principle that a judgment with- 
out jurisdiction is a nullity, and must be so 
treated, is that a decree of the United States 
supreme court is binding on all courts, and de- 
cisions of state appeliate courts are binding on 
subordinate courts.—State vy. Murray. S. C., 60 
S. E. Rep. 928. 

73. Notwithstanding Verdict—A motion 
for judgment notwithstanding the verdict must 
precede entry of judgment on the verdict.—Ex 
parte Dean, Ala., 45 So. Rep. 152. 

74. Landlord and Tenant—Leases.—Where a 
lessee who covenanted to pay rent and taxes 
on the premises in equal monthly installments 
was unlawfully expelled by the lessor, who 
terminated the lease, the liability under the 
covenant ceased.—Hall v. Joseph Middleby, Jr., 
Mass., 83 N. E. Rep. 1114. 

75. Lareeny—Shell Fish Placed in Public 
Waters.—Shell fish planted under public waters 











held subject of larceny under specified condi- 
tions.—People v. Morrison, 108 N. Y. Supp. 262. 

76. Libel and Slander—Innuendoes.—iIn a li- 
bel suit, where plaintiff by his innuendo 
ascribes to the publication a meaning, he 1s 
bound thereby, and its correctness must be 
found or his action fails—Labor Review Pub. 
Co. v. Galliher, Ala., 45 So. Rep. 188. 

77. Limitation of Actions—Effect of Failure 
of Former Action.—Code 1896, sec. 2806, pro- 
viding for additional time to bring a second 
action after arrest or reversal of judgment on 
appeal, applies only to actions at law and not 
to suits in chancery.—Wood-Dickerson Supply 
Co. v. Cocciola, Ala., 45 So. Rep. 192. 

78. Logs and Logging—Liens.—To sustain a 
logging lien under Rev. St. c. 93, sec. 61, it 
must be stated in the declaration that the suit 
is brought to enforce the lien.—Copp v. Copp, 
Me., 68 Atl. Rep. 458. 

79. Marriage—Common Law Marriage.—A 
common-law marriage held to be any mutual 
agreement between the parties to be husband 
and wife in praesenti, especially where fol- 
lowed by cohabitation, if there is no disability 
on the part of either to contract matrimony.— 
In re Wells’ Estate, 108 N. Y. Supp. 164. 

80. Master and Servant—Agreements Limit- 
ing Liability—The statute relating to relief 
departments maintained by employers held not 
to enable an employee to recover his beneficial 
interest in the fund after he has given a re- 
ceipt in satisfaction of his claim for damages 
arising out of negligence of the employer.— 
Sturgiss v. Atlantic Coast Line R. Co, S. C.,, 
60 S. E. Rep. 939. 

81. Negligence.—An action for the death 
of an employee caused by a derrick giving way 
held proper to refuse to direct a verdict for 
the employer on the issue of its negligence.— 
Miroslawski v. Ferguson & Lange Foundry Co., 
Ill., 83 N. E. Rep. 1086. 

82. Mortgages—Assumption of Mortgage by 
Purchaser.—-An agreement for extension of 
time on a mortgage debt made between the 
mortgagee and a purchaser of the mortgaged 
property who assumed the mortgage held bind- 
ing.—North End Sav. Bank v. Snow, Mass., 83 
N. E. Rep. 1099. 

83. Pleading.—Averments in a bill held 
not to show that at the time a deed was exe- 
cuted there_was any debt due or to become due 
from grantor to grantee such as to create the 
relation of debtor and creditor, essential to 
make the deed operate as a mortgage.—Smith 
v. Smith, Ala., 45 So. Rep. 168. 

84. Municipal Corporations—Defective Side- 
walks.—Generally a pedestrian suffering per- 
sonal injuries from a defective public way is 
not as a matter of law precluded from recov- 
ery simply because he had previous knowledge 
of the defect.—Wakefield v. Boston Coal Co., 
Mass., 83 N. E. Rep. 1116. 

85. Poll Tax.—Under Const. 1901, art. 8, 
secs. 178, 194, and the Athens charter (Acts 
1900-01, pp. 1037-1058), one held ineligible to 
the mayoralty for failure to pay poll tax. — 
Frost v. State, Ala., 45 So. Rep. 203. 

86. Public Improvements.—A city cannot, 
in constructing a sidewalk, let a separate con- 
tract for each lot so as to avoid letting to the 
lowest bidder under the provisions of Sidewalk 
Act, sec. 7 (Hurd’s Rey. St. 1905, c. 24, sec. 
296b).—People vy. Lamon, Ill, 83 N. E. Rep. 
1070. 

87. Rights of Licensees.—The owner of a4 
steam conduit laid in a street under a city. li- 
cense he.d not entitled to recover for injuries 
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thereto caused by the settling of the ground 
owing to the non-negligent driving of sheet 
piling for the construction of vaults under- 
neath the sidewalk.—New York Steam Co. v. 
Foundation Co., 108 N. Y. Supp. 84. 


88.——Street Improvements.—A. municipal 
corporation having authority to grade streets, 
including sidewalks, is liable to an abutting 
landowner for any damage from doing the work 
in a negligent and unskillful manner.—Jones 
v. Town of Henderson, N. C., 60 S. E. Rep. 894. 


89.——Validity of Ordinance.—An ordinance 
of a municipal corporation held invalid as un- 
authorized by the powers given it.—City of 
Hagerstown v. Baltimore & O. R. Co., Md., 68 
Atl. Rep. 490. 


90. Negligence—Assumption of Risk.—The 
doctrine of assumption of risk apart from con- 
tract has no application to cases where there is 
no adequate understanding of the extent of the 
exposure to injury.—McCarthy v. Morse, Mass., 
83 N. E. Rep. 1109. 

91.——-Intervening Cause.—Act for perpetua- 
tion of human race held not such a voluntary 
causal act as to preclude recovery for injuries 
resulting in premature birth of child conceived 
seven months after the injury.—Sullivan vy. Old 
Colony St. Ry., Mass., 83 N. E. Rep. 1091. 

92. Last Clear Chance.—To constitute con- 
tributory negligence so as to bar a recovery 
when subsequent negligence is pleaded to fix 
liability, it must be such contributory negli- 
gence as is subsequent to or concurrent with 
the subsequent negligence of the party charged. 
—Louisville & N. R. Co. v. Young, Ala., 45 So. 
Rep. 238. 

93. Novation 














Substitution of New Obliga- 
tion.—Where a purchaser of a machine for a 
factory transfers all his personal property in 
the factory to defendant, defendant is not lia- 
ble for the price of the machine, in the absence 
of an agreement of the parties to that effect.— 
Inman v. F. N. Burt Co., 108 N."Y. Supp. 210. 

94. Nuisanee—Determination in Action at 
Law.—Where the legal right of complainant 
and the unreasonable and unlawful use of de- 
fendant’s property to complainant’s injury are 
clearly shown, the nuisance need not first be 
determined in an action at law.—Wente vv. 
Commonwealth Fuel Co., Ill, 838 N. E. Rep. 
1049. 

95. Rights of Private Citizens.—A private 
citizen has a right of action for a public nui- 
sance only when he sustains special damage 
therefrom different from that sustained by the 
public.—-McGehee v. Norfolk & S. Ry. Co., N. 
C., 60 S. E. Rep. 912. 

96. Partnership—<Action Between Partners. 
—The circuit court of the county wherein part- 
nership property is located and one of the 
partners is found has jurisdiction to wind up 
the partnership.—Hulings v. Jones, W. Va., 60 
S. E. Rep. 874. 

97. Pryment—Application of Payment.—A 
payment made by a mortgagor to the mortga- 
gee held such that it should have been ap- 
plied on the mortgage in question instead of on 
another debt.—Nolen v. Farrow, Ala., 45 So. 
Rep. 183. 

98. Pleading—Nature and Form.—It is not 
the title of the action or the prayer for judg- 
ment, but the facts set cut in the complaint 
which determine the kind and character of the 
cause of action alleged.—Jones v. Gould, 108 
N. Y. Supp. 31. 

99. Principal and Agent—Liability of Agent. 
—The acts of the agent of a known principal, 











within the scope of his authority, are the prin- 
cipal’s acts, and involve no personal liability 
on the agent’s part.—Jones v. Gould, 108 N. Y. 
Sup». 31. 

100. Liability of Undisclosed Principal.— 
One may so act as to unintentionally become 
liable for the conduct of another whom he per- 
mits to hold himself out as his agent, when 
innocent third persons, relying on such con- 
duct, part with property.—Metzger Bros. Vv. 
Whitehurst, N. C., 60 S. E. Rep. 907. 


101. Principal and Surety—Rights of Surety. 
—tThe state, by permitting a surety to contract 
with a person convicted of a misdemeanor to 
perform services in consideration of the pay- 
ment of his fine and costs, under Cr. Code 1896, 
sec. 475, held not to grant immunity from fur- 
ther arrest of such person on a criminal charge 





. during the term of the contract.—State v. Eto- 


wah Lumber Co., Ala., 45 So. Rep. 162. 

102. Prohibition—To Court of Appeal.—The 
supreme court will not anticipate by prohibi- 
tion any action of the court of appeals on an 
application for the issuance of a writ of man- 
damus in aid of its appellate jurisdiction.— 
Gleason v. Wisdom, La., 45 So. Rep. 282. 


103. Railroads—Duty Toward Trespassers,— 
While a person may cross a railroad without 
becoming a trespasser, if he lingers on it or 
walks along it at a place where he is not en- 
titled to walk, he-is a trespasser, and the com- 
pany owes him no duty to keep a lookout for 
him.—Birmingham Ry., Light & Power Co. v 
Jones. Ala., 45 So. Rep. 177. 

104. Failure to Maintain Fences.—Failure 
to maintain fences along a railway company’s 
right of way in compliance with a contract 
held negligence proximately contributed to the 
death of animals straying upon the track.— 
Southern Ry. Co. v. Dickens, Ala., 45 So. Rep. 
215. 

105. Real Action—Improvements.—When one 
whose title to personal property is being liti- 
gated obtains possession on order of another 
court, and voluntarily makes improvements 
thereon, he will not, on restoring such property 
to the receiver, be allowed compensation for 
such improvement.—Hulings v. Jones, W. Va., 
60 S. E. Rep. 874. 

106. Receivers — Appointment.—A receiver 
should not be appointed to take the assets out 
of the hands of legally appointed representa- 
tives of a decedent, except in cases of manifest 
danger to the assets.—West v. Mercer, Ga., 
60 S. E. Rep. 859. 

107. Specific Performance — Performance of 
Contract.—A vendee who has not contracted 
for an acknowledged deed cannot reject a valid 
deed properly witnessed, refuse to pay the pur- 
chase money, and then file a bill for specific 
performance in order to get an acknowledged 
deed.—Ryder v. Johnston, Ala., 45 So. Rep. 181. 

108. States—Consent to Be Sued.~Assuming 
that the State consented by Act Feb. 16, 1907 
(25 St. at Large, p. 835), that claims against it 
on account of the dispensary should be ad- 
judicated by the courts and the assets admin- 
istered and applied thereto, held, that such 
consent was withdrawn by the amendment of 
Act Feb. 24, 1908.—State v. Murray, S. C., 60 
S. E. Rep. 928. 

109.——Consent to Be Sued.—Consent to be 
sued is not a contract. and can be repealed or 
modified at the state’s discretion, even after 
suit, and when consent to adjustment of claims 
by suit is withdrawn, jurisdiction is ended, and 
the suit falls to the ground.—State v. Murray, 
Ss. ~ 6058. E. Rep. 928. 
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110. Statutes—Construction.—A substantial 
re-enactment of a statute is a legislative adop- 
tion of the fixed judicial pre-existing construc- 
tion.—Wood-Dickérson Supply Co. v. Cocciola, 
Ala., 45 So. Rep. 192. 


111. Street Railroads—Duty Toward Tres- 
passers.—In an action against a street railway 
for injuries to a trespasser, whether the mo- 
torman discovered the plaintiff in time to pre- 
vent the accident and whether he promptly used 
the means at his command to prevent it, held 
for the jury.—Birmingham Ry., Light & Power 
Co. v. Jones, Ala., 45 So. Rep. 177. P 


112. Injury to Alighting Passengers.—In 
an action against a street railway company for 
injury to an alighting passenger injured while 
crossing a track, facts held to be evidence on 
the question of the company’s negligence.— 
Birmingham Ry., Light & Power Co. v. Lane 
drum, Ala., 45 So. Rep. 198. 


113. Questions for Jury.—In an action 
against a street railroad for personal injuries 
to a passenger, the questions of negligence and 
contributory negligence held under the _ evi- 
dence to be for the jury.—United Rys. & Elec- 








tric Co. of Baltimore v. Rosik, Md., 68 Artl. 
Rep. 511. 
114. -—Transfers.—Where a pasSenger pre- 


senting a transfer entitling him to passage on 
a street car was ejected therefrom for failure 
to pay another fare, there was an unlawful 
assault upon him, warranting recovery of dam- 
ages.—Charbonneau vy. Nassau Electric R. Co., 
108 N. Y. Supp. 105. 

115. Suanday—Public Shows.—Exhibition of 
paintings, statuary, wax figures, plaster group- 
ings and curios, unaccompanied by any mu- 
sical or stage entertainment, on Sunday, did 
not constitute a violation of Pen. Code, sec. 265, 
—Eden Musee American Co. v. Bingham, 108 
N. Y. Supp. 200. 

116. Regulation.—The legislature has 
power to regulate the observance of the Sab- 
bath, and prevent its desecration to protect 
the moral and physical well-being of the peo- 
ple, and to preserve the peace, quiet and good 
order of society.—In re Hammerstein, 108 N. Y. 
Supp. 197. 

117. Tenancy in Common—Compensation of 
Co-Tenant Collecting Rents.—In the absence 
of an agreement, one tenant in common is not 
entitled to compensation for collecting rents 
belonging to himself and his co-tenants.—Cole 
v. Cole, 108 N. Y. Supp. 424. 

118. Torts—Proximate Cause.—Whiether an 
alleged wrongful act was the proximate cause 
of the injury is a part of plaintiff’s cause of ac- 
tion which it is necessary to decide upon de- 
murrer, unless the facts are capable of more 
than one reasonable inference, when the ques- 
tion is one for the jury.—McGehee v. Norfolk 
& S. Ry. Co., N. C., 60 S. E. Rep. 912. 

119. Trial—Instructions.—An instruction that 
insurer was not liable for loss of rents accru- 
ing before plaintiff took possession of the 
premises: after the fire was unauthorized in the 
absence of evidence of delay in plaintiff’s tak- 
ing possession.—Palatine Ins. Co., Limited, of 








, Manchester, England, v. O’Brien, Md., 68 Atl. 
Ren. 484. 

120. Issues and Theories.—The court 
should not undertake to state specifically the 


contentions of one party without stating the 
corresponding contentions of the other pnarty.— 


Seaboard Air Line Ry. v. Sikes, Ga., 60 S. E. 
Rep. 868. 
121. Trusts—Conditions Subsequent.—Where 





a trust in favor of a third person was expressed 
in a deed, it follows the land into the hands 
of subsequent purchasers.—Koch v. Streuter, 
Ill., 838 N. E. Rep. 1072. 

122. Usury—Nature of.—Usury is the result 
of statute; there being no common-law rule 
regulating the amount of interest.—Banov v. 
Bank of Charleston, S. C., 60 S. E. Rep. 942. 

123. Vendor and Purchaser—Bona Fide Pur- 
chasers.—Whatever directs the attention of a 
purchaser to wnrior rights of third parties, so as 
to put him on inquiry, will operate as. notice.— 
Pocahontas Tanning Co. v. St. Lawrence Boom 
& Mfg. Co., W. Va., 60 S. E. Rep. 890. 


124. Title of Vendor.—That a vendee gave 
the wrong reason for an objection to a particu- 
lar deed in the vendor’s chain of title was held 
not to be a waiver of the objection.—Koch v. 
Streuter, Ill., 83 N. E. Rep. 1072. 

25. Warehousemen—Delivery to Third Per- 
son.—Where plaintiff did certain things intend- 
ing to pledge goods in a warehouse, held, she 
could not recover of the warehouseman, who 
delivered the goods to the pledgee on default 
in payment by the pledgor.—Kramer v. Haeger 
Storage Warehouse Co., 108 N. Y. Supp. 1. 








126. Waters and Water Courses—Rights of 
Water Company in Streets—In view of Gen. 
St. p. 2199, sec. 2, the consent to the laying 


pipes by a water company in the streets, re- 
quired by section 12, may be given at the same 
time as the consent to the incorporation.— 
Woodbridge Tp. v. Middlesex Water Co., N. J., 
68 Atl. Rep. 464. 


127. Riparian Rights.—In an action by a 
lower riparian owner for injuries from the acts 
of an upper riparian owner an instruction held 
not objectionable as imposing on the latter the 
duty of guaranteeing the purity of waters in a 
stream passing Over the lands of the lower 
owner.—Tetherington v. Donk Bros. Coal & 
Coke Co., Ill., 83 N. E. Rep. 1048. 

128. Wills—Construction.—Where one _ con- 
struction of a will renders a portion of it 
meaningless, and another gives effect to all 
the words used, thé latter must be adopted.— 
Wardner v. Seventh Day Baptist Memorial 
Board, Ill., 83 N. E. Rep. 1077. 

129. Contingent Remainders.—A devise of 
land to S. for life, “and at his death to his 
children then alive in fee simple forever,” with 
remainder over in case S. left no living chil- 
dren, held to vest contingent remainders in the 





children.—Steele v. Poe, S, C., 60 S. E. Rep. 
951. 
130. Effect of Probate.—Under V. S. 2532, 





as amended by. Laws 1896, p. 32, No. 44, sec. 4, 
and sec. 2543, the probate court may extend the 
time for a husband to waive the provisions of 
his wife’s will and take under the law.—In re 
Peck’s Estate, Vt., 68 Atl. Rep. 433. 

131.——-Statutes.—The statutes put no re- 
straint on the distribution among persons of a 
man’s property by will, barring the property 
rights accruing to the widow.—Lavin v. Tho- 
mas, 108 N. Y. Supp. 112. 

132. Witnesses—Impeachment.—In an action 
against a railroad for injuries to plaintiff 
through being struck by a train while walking 
on the track, certain testimony held admissible 
to impeach a witness.—Chesapeake Beach Ry. 
Co. v. Donahue, Md., 68 Atl. Rep. 507. 

133. Impeachment.—When a state witness, 
called in rebuttal, contradicts testimony of ac- 
cused, the latter should be allowed to impeach 
the witness.—State v. Anderson, La., 45 So. 
Rep. 267. 











